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INTRODUCTION

The purpose of this second status report is to provide an update of the recent activities and steps taken by the Department of Transportation (Department or DOT) to protect the rights of air travelers with disabilities.  More specifically, similar to the first report, the purpose of this status report is to provide general information about the disability-related outreach efforts, compliance monitoring, rulemaking, and enforcement activities of the Department’s Office of the Assistant General Counsel for Aviation Enforcement and Proceedings (Aviation Enforcement Office) and its Aviation Consumer Protection Division under the Air Carrier Access Act (ACAA).  The summary below briefly describes the actions taken by the Aviation Enforcement Office since the first status report was published in January 2004.
  
ENFORCEMENT ACTIONS

The Department, primarily through its Aviation Enforcement Office, continues to vigorously pursue its statutory mandate to protect air travelers with a disability from unlawful discrimination.  As noted in the prior status report, the Aviation Enforcement Office pursues enforcement action on the basis of a number of complaints from which it may infer a pattern or practice of discrimination, or when the office determines that a particularly egregious incident warrants our pursuing enforcement action.  In the past few years, the Aviation Enforcement Office has continued to pursue investigations and analyze the causes of noncompliance with its ACAA regulations.  For example, as noted in the earlier status report, the Aviation Enforcement Office had instituted an in-depth investigation of a number of major air carriers for violations of the ACAA relating to a carrier’s ability to stow at least one passenger’s standard-sized wheelchair in certain “new” aircraft.  Since that time, six more of those investigations have resulted in separate consent orders against Northwest Airlines (Order 2004-3-4, March 9, 2004), ATA Airlines (Order 2004-4-22, April 30, 2004), Aloha Airlines (Order 2005-10-25, October 24, 2005), Hawaiian Airlines (Order 2005-10-26, October 24, 2005), US Airways (Order 2006-8-26, August 31, 2006), and United Airlines (Order 2006-10-17, October 31, 2006) for failing to provide a stowage space for a passenger’s folding wheelchair inside the cabin of aircraft with at least 100 seats.  The consent orders direct the carriers to cease and desist from further similar violations of the ACAA and Department regulations prohibiting discrimination against air travelers with a disability and assess civil penalties totaling $745,000.   

Also worth noting, the Aviation Enforcement Office completed an investigation related to boarding and wheelchair assistance, in which a consent order was ultimately issued.  Specifically, America West Airlines was assessed a civil penalty in the amount of $850,000 for failure to provide prompt and proper enplaning, connecting, and deplaning assistance (Order 2004-08-19, August 18, 2004).

In 2006, the Aviation Enforcement Office initiated in-depth investigations regarding the failure of various carriers, both domestic and foreign, to file annual reports detailing disability related complaints that the carriers received from passengers the prior calendar year.  Thus far, nine of those investigations have resulted in consent orders in which Avianca Airlines (Order 2006-6-18, June 6, 2006), Skyservice Airlines (Order 2006-12-26, December 29, 2006), Austrian Airlines, (Order 2007-5-08, May 21, 2007), LAN Airlines, S.A. (Order 2007-5-15, May 30, 2007), Lloyd Aereo Boliviano, S.A. (Order 2007-9-11, September 12, 2007), Royal Jordanian Airlines (Order 2007-9-19, September 19, 2007), Air New Zealand (Order 2007-10-8, October 5, 2007), Cayman Airways (Order 2007-10-19, October 16, 2007) and Eurofly (Order 2007-10-25, October 22, 2007)  were assessed civil penalties totaling $165,000 and were ordered to cease and desist from violations of  the Part 382 reporting provision.  A number of disability reporting cases continue to be under active investigation by the Aviation Enforcement Office.  
As mentioned earlier in this section, where one or a few complaints describe particularly egregious conduct on the part of a carrier and those complaints are supported by adequate evidence, the Aviation Enforcement Office will pursue enforcement action as its resources permit.  For example, the Department issued a cease and desist order and assessed a civil penalty of $30,000 against United Airlines (Order 2005-10-22, October 20, 2005) for denying boarding to a passenger due to her disability and for failure to provide her with a written explanation within 10 days of the reason she was denied boarding.  Additionally, the Department recently issued an order against a foreign air carrier for four egregious incidents involving passengers with a disability that were denied boarding.  Specifically, British Airways was fined $50,000 based on complaints that the carrier failed to transport qualified individuals with a disability due to the individuals’ disability when no legitimate safety reason existed (Order 2006-8-7, August 7, 2006).

Overall, since January 2004, the Aviation Enforcement Office has assessed carriers civil penalties totaling over $1.8 million for violations of the ACAA as part of its ongoing effort to ensure nondiscrimination in air travel based on disability.  A large portion of these civil penalties continue to be offset by measures to improve the carriers’ services and to improve the quality of air travel for passengers with disabilities above what is required by DOT rules.  For example, America West, Hawaiian Airlines and US Airways all agreed to use penalty offsets in order to implement programs whereby a passenger with a disability can bring on-board and use his or her FAA-approved portable oxygen concentrator (POC) in the cabin of the aircraft.   Additionally, carriers such as Aloha Airlines and Hawaiian Airlines have used offsets to improve the quality of their websites in order to provide more information regarding services and other relevant information for passengers with disabilities, or to provide a link to the Department’s disability hotline.  Also worth noting, US Airways agreed to spend nearly $60,000 of a $150,000 penalty to purchase more than 400 personal transport kits (PTK) for use in its aircraft and its US Airways Express stations in order to provide a more dignified manner for transferring a passenger from his/her wheelchair into his/her aircraft seat.  In at least one case, an offset has been used to improve travel for passengers with a disability at a specific airport.  Specifically, United Airlines spent $67,500 purchasing and constructing eight flight information display systems at Chicago O’Hare Airport enabling passengers, particularly those that are hearing impaired, to obtain more readily information regarding flight times, schedule changes, and boarding information.  
RULEMAKING
As mentioned in our prior status report, one of the Department of Transportation's major responsibilities in working to improve the air travel environment for persons with disabilities is issuing regulations containing standards for improving access to transportation facilities and services.  On November 4, 2004, the Department published a Notice of Proposed Rulemaking (NPRM) to revise its Air Carrier Access Act (ACAA) regulation in 14 CFR Part 382.  The November 2004 NPRM proposes to amend Part 382 to make foreign air carriers operating to and from the United States subject to most of the disability-related requirements currently applicable to U.S. carriers under Part 382.   It also proposes to revise and update the rule.  On September 7, 2005, the Department published another NPRM to amend its rule implementing the ACAA.  This NPRM proposes to provide greater accommodations for persons with respiratory disabilities by requiring U.S. and foreign air carriers operating to and from the U.S. to test four types of electronic respiratory assistive devices for electromagnetic interference, permit their use during all phases of commercial flight if safe, and provide passengers free in-flight medical oxygen in accordance with applicable safety rules.  Additionally, on February 23, 2006, the Department issued an NPRM that proposes to provide for additional accommodations for air travelers who are deaf, hard of hearing or deaf-blind.
The Department received more than 3600 comments on the three ACAA NPRMs, over 1200 comments on the NPRM to extend the Department’s air carrier disability rule to foreign air carriers, over 1800 comments on the NPRM on medical oxygen and portable electronic respiratory assistive devices, and over 600 comments on the NPRM on accommodations for air travelers who are deaf, hard of hearing or deaf-blind.  All of the comments have been reviewed, and the Department is in the process of completing the three rulemakings in a consolidated fashion.  We expect to issue a complete rulemaking on these three pending proposed rules on or about March 2008.
GUIDANCE DOCUMENTS
Additionally, the Department issues guidance materials when there appears to be confusion or ambiguity about what is required by our rules.  On July 19, 2005, the Aviation Enforcement Office published in the Federal Register an easy-to-understand technical assistance manual (TAM) regarding the Air Carrier Access Act and its implementing regulation, 14 CFR Part 382.   The TAM provides to all employees and contractors of air carriers who deal with the traveling public guidance about the rights of individuals with disabilities and responsibilities of carriers under the ACAA and Part 382. The TAM also informs air travelers with disabilities about their rights under the law and their responsibilities when accessing air transportation.  
In December 2005, the Aviation Enforcement Office completed its design of a model training program to assist air carriers in the training of customer service personnel with respect to the treatment of disabled travelers.  The model training program, which uses the TAM as a framework, highlights those practices that have been found by air carriers and disability rights advocates to work best in accommodating passengers with disabilities.  It consists of three components: a Manual for Participants, a Trainer’s Outline, and a PowerPoint Presentation.  A copy of the TAM and model training program was provided to carriers, carrier associations and disability community organizations.  It has also been placed on the Aviation Enforcement Office’s website.

Another guidance document that was recently issued by the Department involves the transport of service animals by U.S. and foreign carriers into the United Kingdom (U.K.).  Specifically, on February 26, 2007, the Department’s Aviation Enforcement Office published in the Federal Register a guidance document concerning the carriage of service animals in air transportation from the United States to the United Kingdom to assist carriers and passengers in understanding their respective rights and responsibilities given the difference between U.S. and U.K. laws regarding the carriage of service animals.
  This guidance document makes it clear that U.S. carriers and foreign air carriers operating between the U.S. and the U.K. have a legal obligation under the ACAA to begin the process of obtaining approval from the U.K.’s Department for the Environment Food and Rural Affairs (DEFRA) to participate in the U.K.’s Pet Travel Scheme, a necessary component to accepting service animals accompanying passengers with a disability on flights to the U.K.  On July 17, 2007, the Department issued a second document that provides further guidance for airlines and the traveling public regarding the obligation of airlines to transport service animals into the U.K.
  The purpose of the notice was to respond to inquiries from airlines and disabled travelers since issuance of the February 2007 guidance document regarding the transport of service animals in the cargo hold of aircraft. 
COMPLIANCE REVIEWS
In addition to its regulatory and enforcement efforts, the Department continues to use compliance reviews to address problems encountered by persons with disabilities when they travel.  Representatives of the Aviation Enforcement Office and its Aviation Consumer Protection Division speak regularly by telephone and meet monthly in Washington with representatives of the major airlines to discuss disability-related issues and to discuss any questions the carriers may have regarding these issues.  
COLLABORATIVE POLICYMAKING
The Department continues to work to encourage collaborative policymaking and enhanced cooperation between carriers and disability community organizations by convening forums for the purpose of exchanging ideas and exploring ways of making accessibility in air travel a reality for all.  As noted in the previous status report, the Air Transport Association, the Regional Airline Association, and the National Council on Disability (NCD) continue to play a critical role in making these forums a success.  Since the issuance of the first status report, the Aviation Enforcement Office has hosted another forum.  More specifically, on November 9, 2004, the Department’s Aviation Enforcement Office hosted a forum to provide charter carriers and public charter operators information about the ACAA and its implementing regulations in 14 CFR Part 382, as well as to start a dialogue that will enable disability organizations, charter operators, and government officials to work better together to improve the air travel of passengers with disabilities.  The Aviation Enforcement Office plans to host another forum after completion of the rulemaking on the three pending proposed rules to explain any changes from the existing rule and to provide the airline industry and disability community organizations an opportunity to ask questions about them. 
MISCELLANEOUS

The Department continues to maintain a toll-free telephone number (including a toll-free TTY number) that consumers who experience disability-related air travel service problems may call to obtain information and assistance.
  The disability hotline is currently operational from 7:00 a.m. to 5:00 p.m. Monday through Friday, excluding Federal holidays.  Members of the public that call outside those hours (i.e. evenings, weekends, and holidays) can leave messages and those calls are answered when the office reopens the next business day.  
For the past three years, the Aviation Enforcement Office and its Aviation Consumer Protection Division have received annual data from U.S. and foreign passenger air carriers summarizing complaints that they receive alleging discrimination on the basis of disability or inadequate accessibility.  Pursuant to the Wendell H. Ford Aviation Investment and Reform Act for the 21st Century (Air-21), the Department has provided Congress an annual report based on the data submitted by these carriers.  The report has two main components: (1) a summary of the disability-related complaints data reported to the Department by U.S. and foreign carriers; and (2) a detailed breakdown of the data for each carrier.  To ensure that consumers can compare the overall disability complaints filed against particular carriers, the Aviation Enforcement Office has placed these reports on its website.
      Also worth noting, in March 2005, the Aviation Enforcement Office sought and obtained the assistance of the Federal Aviation Administration (FAA) in verifying that the aircraft accessibility requirements of the ACAA and Part 382 are being met by U.S. air carriers.  FAA inspectors, in the normal course of their duties, perform on-site inspections of U.S. airline aircraft that are subject to the design requirements of the ACAA and Part 382.  These inspectors are using an Aircraft Compliance with Disability Rules Checklist created by the Aviation Enforcement Office when conducting cabin en route inspections and then mail completed forms to the Aviation Enforcement Office for appropriate handling.  It is important to note that FAA’s involvement is limited to conducting inspections to ensure that aircraft meet the ACAA and Part 382 design requirements. Enforcement responsibilities with regard to the ACAA and Part 382 remain in the Aviation Enforcement Office.
As noted in the previous status report, the Aviation Enforcement Office has a congressional mandate to investigate each disability-related complaint.  Between January 2004 and October 31, 2007, the Enforcement Office received 1863 such complaints; of these complaints, the Enforcement Office has investigated and closed 1469.  Due to a concerted effort by the Aviation Consumer Protection Division to review and close complaints expeditiously, the vast majority of the remaining 394 complaints are based on recent incidents.
� That document is available on the web at � HYPERLINK "http://airconsumer.ost.dot.gov/pubs.htm" ��http://airconsumer.ost.dot.gov/pubs.htm�.  


� From March 2000 to December 2003, the Aviation Enforcement Office had issued similar consent orders against seven other carriers for violations of the ACAA related to boarding and wheelchair assistance.


� These documents are available at � HYPERLINK "http://airconsumer.ost.dot.gov/training/index.htm" ��http://airconsumer.ost.dot.gov/training/index.htm�.  


� The initial guidance document is available at � HYPERLINK "http://airconsumer.ost.dot.gov/rules/guidance.htm" ��http://airconsumer.ost.dot.gov/rules/guidance.htm�. 


� The supplemental guidance document is available at � HYPERLINK "http://airconsumer.ost.dot.gov/rules/guidance.htm" ��http://airconsumer.ost.dot.gov/rules/guidance.htm�. 


� The hotline numbers are 1-800-778-4838 (voice) or 1-800-455-9880 (TTY).
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